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JUDGMENT 

Prosecution Case 

1.  Prosecution case as reveal from the Ext-1 complaint petition is that   

there was love affairs in between the prosecutrix and accused Nur Amin since 

1 years prior to lodging of complaint petition and accused Nur Amin on the 

pretext of marriage committed sexual intercourse with her. On 10-02-06 on 

being advised by accused Nur Amin when prosecutrix visit the house of 

accused Nur Amin then accused persons Nurjahan Bibi and Sabder Ali 

assaulted her and thrown out from their house. Thereafter accused persons 

Nurjahan Bibi and Sabder Ali hide accused Nur Amin in an unknown place. To 

this fact when prosecutrix went before the Bagribari police station for lodging 

ejahar on 15-02-06 police officer did not accepted the ejahar and hence she 

filed complaint petition before the Ld. SDJM(M), Bilasipara and then Ld. SDJM 

Bilasipara forwarded same to the OC Bagaribari PS to registrar a case and 

investigate and to submit FF of the case. 

Investigation 

2. On receipt of complaint petition from the court of SDJM (M) Bilasipara, O/C 

Bagribari PS registered a police case vide Bagribari police case No. 38/06 

under section 376/120(B)/34 I.P.C. and SI Ashok Kumar Dutta was entrusted 

to conduct the investigation of the case and after completion of investigation 

IO submitted charge sheet against the accused Nur Amin u/s 376/354 I.P.C. 

and against the accused Nur Jahan Bibi and Sabder Ali u/s 120(B)/34 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Learned SDJM (M) Bilasipara, took 

cognizance and after furnishing necessary copies to accused persons 

committed the case before the Learned. Sessions Judge, Dhubri for trial and 

Learned Session Judge, Dhubri made over the case to Ld. Asst. Sessions 

Judge, Dhubri.  

Charge 

4. Ld. Asst. Sessions Judge, Dhubri after hearing learned counsel for both sides 

and perusal of material on record framed charge u/s 376 IPC against the 

accused person Nur Amin and framed charge u/s 323/354/34 I.P.C. against 
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the accused persons Sabder Ali and Nur Jahan Bibi and when charges are 

read over and explained to the accused persons, they pleaded not guilty and 

claimed to be tried. After framing of charge this case was made over to this 

court for trial by learned Session Judge Dhubri.  

Trial 

5. In order to prove the prosecution charges against the present accused 

persons, prosecution adduce evidence of all together 8 number of witnesses 

and exhibited 7 numbers of documents. PW-1 Hazera Bibi, PW-2 Azad Ali, 

PW-3 Jamuna Bibi, PW-4 Prosecutrix, PW-5 Farid Ali @ Sk, PW-6 Dr. S.M. 

Emdadullah, PW-7 Rabial Hussain, PW-8 Inspector Ashok Kumar Dutta. Ext-1 

Complaint petition , Ext-2 Statement of victim recorded u/s 164 Cr.P.C, Ext-3 

Medical Report, Ext-4 X ray report, Ext- 5 Radiological report, Ext-6 Sketch 

Map, Ext-7 Charge sheet. After closure of the prosecution evidence, 

statement of the accused persons recorded u/s 313 Cr.P.C. Accused plea is 

total denial, however declined to adduced evidence in support of the plea of 

denial.  

 

6.                              POINTS FOR DETERMINATION:- 

i. Whether accused Nur Amin Hoque prior to 10-02-06 at village 

Pone Nayani Khanabari under Bagribari PS committed rape on 

prosecutrix? 

ii. Whether accused persons Sabder Ali and Nur Jahan Bibi on 10-

02-06 at village Pone Nayani Khanabari under Bagribari PS in 

furtherance of common intention voluntarily caused hurt to 

prosecutrix? 

iii. Whether accused persons Sabder Ali and Nur Jahan Bibi on 

10-02-06 at village Pone Nayani Khanabari under Bagribari PS in 

furtherance of common intention assaulted prosecutrix intending 

to outrage her modesty or knowing that it is likely that she will 

be thereby outraged her modesty? 

EVIDENCE 

 

7. Evidence of PW-1 Hazera Bibi is that she knows the prosecutrix and 

prosecutrix is aged about 20 years old at present. She deposed she does not 

know what incident took place at the house of prosecutrix. In cross she 
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stated prior to the incident prosecutrix got married. Many people used to visit 

the house of prosecutrix and therefore society do not like them.   

8. Evidence of PW-2 Azad Ali is that prosecutrix is his daughter. He deposed 

accused Nur Amin is the son of Nurjahan and Sabder Ali and his daughter 

was engaged by the accused persons for doing domestic works in their 

house. He deposed one day Nurjahan reported him that her son Nur Amin 

had sexual intercourse with his prosecutrix daughter and his prosecutrix 

daughter is carrying 5 months pregnancy. Thereafter a village salish was held 

but the accused persons did not agree with the salish and as such his 

daughter lodged the ejahar. He deposed presently his daughter is working in 

brick field and at the time of occurrence she was 18 years old. In cross he 

stated at the time of occurrence his daughter was unmarried. He stated his 

daughter used to work in the brick-kiln factory since 3/4 years back. He 

stated he did not see any occurrence and he can't say on which date the 

salish was held. He further stated for the said occurrence, their society 

socially boycotted them. He denied defence suggestion that his cousin sister 

accused Nur Jahan did not report him that her son committed rape on his 

daughter resulting 5 months pregnancy, there was a village bichar, his 

daughter never went to the house of accused persons.  

9. PW-3 Jamuna Bibi deposed prosecutrix is her daughter. She deposed her 

daughter used to work in the house of accused persons and she became 

pregnant. She deposed one day while she was going to the house of 

accused, all of them assaulted prosecutrix and driven her out and accused 

Nur Amin fled away. She deposed they called salish three times but no 

settlement was took place and therefore case was filed before the police 

station but as the police did not take any action, they lodged this case in the 

court. In cross she stated she had not seen the occurrence and also not 

seen about visiting of her daughter in the house of accused persons. She 

stated her daughter is un-married and she has been working in different 

brick klin. She stated she can't say on which date, her daughter was 

assaulted and driven out from the house of accused persons. She denied 

defence suggestion that accused Nur Amin did not impregnated her daughter 

and her daughter was never assaulted and driven away from the house of 

accused persons.  

10. PW-4 is the prosecutrix of this case. Her evidence is that she knows accused 

for 1 year and there was love affairs in between them. She deposed 

accused’s mother being her pehi called her to do house hold work at their 
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house and at that time accused had sexual intercourse with her and told her 

that he will marry her. As a result she became pregnant. She deposed one 

day accused Nur Amin called her at his house and when she reached the 

house, parents of accused beaten her and driven her out. Thereafter she 

called bichar, accused did not accept the bichar and therefore she lodged 

ejahar vide Ext 1 wherein she put her signature vide Ext 1(1), 1(2). Police 

during the investigation medically examined her, produced her before the 

Magistrate to record her statement u/s 164 Cr.P.C vide Ext-2. She deposed 

she gave birth to a child but child died. Now she is working at brick field and 

work continued only for 6 months. In cross she stated for the last 5 years 

she was working in the Mithoo Marwari Eita Bhata Numaligarh but her other 

family members are not working. Prior to that she was making flower vase in 

the year 2005 to 2006. Accused Nur Amin went to Tezpur for army training. 

She stated witness Hazera bibi is her own aunt i.e wife of her Bordeuta. 

Ejahar was written by one advocate and she cannot say the contents of 

ejahar and she was major at the time of incident. However she cannot say 

who had written Ext-2. She stated she did not disclose the matter to her 

pregnancy to any other person except accused Nur Amin. She stated she 

cannot say the date when accused Nur Amin called her to his house to marry 

her. Whether house of Julhaz, Lokman is present near the house of accused 

not known to her. She did not disclose incident to the sister of accused. She 

denied defence suggestion that she was married to a boy of Sapatgram and 

lived there for 1 year and society boycotted them for 3 years and therefore 

she lodged the case. She denied defence suggestion that there was no love 

affairs in between her and accused Nur Amin, accused did not impregnated 

her, accused did not call her to his house to marry her. She stated she gave 

birth to a child at her house but did not undergo treatment. She stated she 

did not medically examined for assaulting her and beating incident was seen 

by sister of accused, his brother in law and other persons. 

11. Evidence of PW-5 Farid Ali @ SK is that he knows accused and prosecutrix 

and they hail from his village. He deposed he does not know anything about 

the incident. Defence declined to cross examined PW-5. 

12. PW-6 Dr. S.M. Emdadullah is the M.O. His evidence is that on 01-04-06 he 

examined prosecutrix  D/o Azad Ali on police requisition   and on examination 

found-  breast well developed, secretion on squeezing present, presence of 

matting absent, menstrual history- 28 ± 2 / 4 to 5 days. Last menstrual 

period- 4 months back, Abdomen uterus 12+152 hours. On examination of 
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vulva and vagina- vagina 2 finger lax, vulva and vagina developed, no 

spermatozoa seen in the smear supplied, radiological age of the victim is 

below 18 years of age. According to his opinion Radiologically the victim is 

below 18 years, it could not be ascertain from the above findings whether 

victim was earlier raped or not, no injury mark in the private parts of victim  

and Sonography report shows that victim is pregnant at the time of 

examination  and duration of the pregnancy is 16 weeks, 2 day. In cross he 

stated he did not find any injury in the private parts of the victim and as per 

radiological examination, victim was found below 18 years of age.  

13. Evidence of PW-7 Rabial Hussain is that the incident occurred in the year 

2008 and a village meet was held in front of his house. He deposed from the 

meeting he came to know that victim was raped by accused Nur Amin. He 

deposed in the said village meeting accused persons were not present and 

therefore issue remain unsettled. PW-7 was declared hostile by the 

prosecution. In cross by prosecution he denied that he had stated before 

the police that there was love affairs in between accused Nur Amin and 

prosecutrix  and he saw prosecutrix coming to the house of accused Nur 

Amin. Victim found pregnant due to the love affairs with the accused and 

accused Nur Amin refused to marry victim  and parents of accused Nur Amin 

kept Nur Amin in hidden place and put restriction on the marriage of victim 

with accused Nur Amin. In cross by defence he stated he did not made 

any statement before the police. He stated he know that there was love 

affairs in between the victim and accused.  

14. PW-8 Inspector Ashok Kumar Dutta is the IO of the case. His evidence is that 

while he was posted at Bagribari PS, O/C Bagribari PS entrusted him to 

conduct the investigation of this case. After taking charge of the investigation 

he recorded statement of the informant in the police station, send victim to 

Dhubri Civil Hospital for her examination, visited to the place of occurrence, 

drawn sketch map, recorded statement of other witnesses, produced victim 

before the Magistrate to record her statement u/s 164 Cr.P.C., apprehended 

accused Sabder Ali and after completion of the investigation he had 

submitted charge sheet against the accused persons Sabder Ali and Nurjahan 

Bibi u/s 120(B)/34 IPC and u/s 376 IPC against the accused Nur Amin 

showing Nur Amin and Nurjahan Begum as absconder. In cross he stated 

ejahar was forwarded to the police station from the court and place of 

occurrence is Pone Nayani which is 2 km away from the police station. He 

stated as per ejahar incident was took place on 10-02-06 and ejahar was 
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lodged on 01-04-06.  He stated in connection with this case no ejahar prior 

to lodging of ejahar on 01-04-06 was received by Bagribari PS. He stated in 

the ejahar it is stated that village chalisa was held but accused did not accept 

the verdict of village chalisa and therefore case was lodged. He stated 

witness Azad Ali did not stated before him that Nurjahan informed him that 

her son Nur Amin raped his daughter and his daughter was carrying 5 

months pregnancy and there was chalisa and accused person did not agree 

with the chalisa and his daughter used to work in the house of accused as 

domestic helper. He stated witness Jamuna Bibi did not state before him that 

her daughter never works in the house of accused persons and during that 

her daughter got pregnancy and the village chalisa was held.     

ARGUMENT 

15. Ld. Addl. P.P contended that prosecution beyond all reasonable doubt 

established the prosecution charges u/s 376 IPC against the accused Nur 

Amin. Ld. Counsel contended except one witness, rest of the witness 

supported the prosecution case and it is not the quantity but the quality of 

evidence that establish the prosecution charge of section 376 IPC against the 

accused Nur Amin and quality of the prosecution evidence stands at higher 

footing. He further submitted accused Nur Amin lured the victim girl with 

false promise of marriage and victim girl with the hope to get married 

surrender her body to accused and therefore accused by deceitful means 

indulged into sexual intercourse with victim and when sexual intercourse is 

established and it is done by deceitful means it amounted to rape within the 

meaning of section 375 IPC, punishable u/s 376 IPC. He further submits that 

evidence of victim remains stick and un-shaken evidence only bring guilty of 

the accused and no space for innocence. Ld. Addl. P.P submits that 3 village 

salish sit but no result and thereafter the victim girl lodged ejahar. He 

submits prosecution fairly explained the delay and victim’s silence to not 

disclosing the fact of sexual intercourse and pregnancy is due to the fact that 

accused committed sexual intercourse with her with promise to marry and 

accused by playing fraud, obtained her consent for participation in the sexual 

act and therefore this is not consent that is not free and voluntary as per 

provision of law and within the meaning of section 376 IPC. 

16. It has been argued by the ld. Defence counsel that PW-2 heard incident from 

the mother of accused Nur Amin not from prosecutrix and his evidence being 

hearsay evidence has no evidentiary value. PW-1 is totally ignorant about the 

incident and PW-3 is silent on commission of rape on PW-4. Therefore her 
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evidence is not relevant. He submits PW-7 did not state anything about the 

prosecution allegation against the accused person and his evidence too is not 

relevant and does not help prosecution side. 

17. Ld. defence counsel further contended Medical Officer submits his opinion on 

age of the victim and according to MO, age of victim girl is below 18 years 

which may be 17 yeas 11 month and if 2 years error is given, the victim is 

above 18 years and she is not a minor and therefore, prosecution must show 

that accused obtained consent by fraud which prosecution miserably failed. 

Ld. Counsel submits prosecution allegation against the accused Nur Amin is 

that accused Nur Amin had sexual intercourse with victim with promise to 

marry her. So it is the bounden duty of the prosecution to show that accused 

had bad intention from the beginning but PW-4 evidence shows accused 

parents do not wanted accused Nur Amin to marry her and he called her at 

his house. Therefore by deceitful means accused obtained consent of victim 

is not proved and PW-4 is the consenting party to the sexual act and 

therefore her consent is voluntarily and ingredients of section 375 IPC not at 

all attracted and relied on the decision of Najimul Hussain vs State of Assam 

& Anr 2017(2) GLT 90. Ld. Defence counsel further argued that PW-4 did not 

stated a single words against other two accused and her evidence does not 

show what kind of injury she had sustained on her body and there is no 

single word uttered by the prosecutrix that other two accused disrobed her, 

undress her or did any act that could amounted to outraging modesty of the 

woman and prosecution charge u/s 323/354 IPC not at all established against 

the accused Sabder Ali and Nur Jahan Bibi and accused persons entitled 

acquittal. 

 

DISCUSSION, DECISION & REASON THERE OF:- 

 

18. This case has been proceeded against the 3 accused persons and charge 

against the accused Nur Amin is u/s 376 IPC and prosecution charge against 

accused Sabder Ali and Nur Jahan Bibi is u/s 323/354/34 I.P.C. Case of the 

prosecution is that accused Nur Amin with promise to marry PW-4 (the 

victim) have sexual intercourse with her and victim was impregnated by 

accused Nur Amin and when PW-4 victim went to the house of accused 

person as called by Nur Amin; accused Sabder and Nurjahan beaten her and 

Nur Amin absconded and accused person not complied with the decision of 

village salisa.  
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19. Now let me discuss the evidence on record. Allegation against the accused 

Nur Amin is commission of rape on victim and penal provision is section 376 

I.P.C. Prosecution charge against the other two accused is voluntarily causing 

hurt which is punishable u/s 323 I.P.C and outraging modesty of woman 

which is punishable u/s 354 I.P.C. In all the charges, victim’s evidence is 

most crucial and important to arrive at just conclusion of the case.  

20. PW-4 is the victim of the case and her evidence is that accused Nur Amin 

committed sexual intercourse with her telling her that he will marry her and 

one day he called her at his house telling her that he will marry her and 

when she reached accused house, Nurjahan and Sabder beaten her and 

driven out her from their house. Other PWs not whisper the fact that accused 

Nur Jahan and Sabder beaten prosecutrix and outraged her modesty. On 

scanning of evidence of PW-4 and her statement recorded u/s 164 Cr.P.C 

that is exhibit-2 goes to show that she did not utter a single word that she 

sustained any kind of injury and accused Nurjahan and Sabder outraged her 

modesty. Evidence of PW-4 prosecutrix does not bring any material against 

the accused Nurjahan and Sabder that they in furtherance of common 

intention voluntarily caused hurt and outrage her modesty and I came to my 

judicious finding that prosecution miserably failed to establish charge u/s 

323/354/34 I.P.C against the accused persons Nurjahan and Sabder Ali and I 

hold accused Nurjahan and Sabder Ali not found guilty u/s 323/354/34 I.P.C 

and they are acquitted and set at liberty.  

21. Now let me again discuss evidence on record to arrive at just decision 

whether prosecution able to bring home charge u/s 376 I.P.C against the 

accused Nur Amin beyond all reasonable doubt or not. Before proceeding to 

evidence on record, first let me have look into the essential ingredients of 

rape which is define in section 375 I.P.C and penal provision of rape is 

section 376 I.P.C. 

22. Offence of rape is defined in section 375 I.P.C. An accused is said to be 

committed rape if accused committed one or more of the following acts:  

i. Penetrates his penis, to any extent, into vagina, mouth, 

urethra or anus of a woman or makes her to do so with him or 

any other person; or 

ii. Inserts, to any extent, any object or a part of the body, not 

being the penis, into the vagina, the urethra or anus of a 

woman or makes her to do so with him or any other person; 

or 
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iii. Manipulates any part of the body of woman so as to cause 

penetration into the vagina, urethra, anus or any part of body 

of such woman or makes her to do so with him or any other 

person; or 

iv. Applies his mouth to the vagina, anus, urethra of a woman or 

makes her to do so with him or any other person. 

Accused did the said act falling under any of the following seven 

descriptions   

 Firstly - Against her will. 

 Secondly -Without her consent. 

 Thirdly - With her consent, when her consent has been obtained by 

putting her or any person in whom she is interested in fear of death or 

of hurt. 

 Fourthly- With her consent, when the man knows that he is not her 

husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married. 

 Fifthly - With her consent, when, at the time of giving such consent, 

by reason of unsoundness of mind or intoxication or the administration 

by him personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of 

that to which she gives consent. 

 Sixthly - With or without her consent, when she is under eighteen 

years of age. 

 Seventhly- when she is unable to communicate consent. 

 Therefore prosecution must bring the essential ingredient as defined 

in section 375 I.P.C.  to attract penal provision of section 376 I.P.C. 

 Section 375 I.P.C. clause sixth says if the prosecutrix is under 

eighteen years of age consent is not relevant. Explanation 2 says what 

amounted to consent for the purpose of sexual act between the male and 

female. ‘Consent means an unequivocal voluntary agreement when the 

woman by words, gesture or any form of verbal or non-verbal 

communication, communicates willingness to participate in the specific sexual 

act.’ That is to say consent must be voluntary and given with due intelligence 

and consent obtained by fraud, by deceitful means is no consent.  Section 90 

I.P.C. says what is not amounted to consent and therefore if sexual act is 

established prosecution must show that consent of the victim was not 
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voluntarily and it is obtained by deceitful means if victim is a major. If victim 

is minor then consent is immaterial. 

23. Incident of rape as alleged in Ext-1 ejahar was took place before 10-02-06 

and last incident was incident of assault that was taken place on 10-2-06 and 

then village salisha was held thereafter, Informant filed complaint before 

SDJM (M) Bilasipara court on 30-03-06 wherein she alleged that on 15-02-06 

she filed one complaint against the accused person on the incident when 

village salisha decision not followed by accused person before Bagribari PS 

but police did not take any action. Then ld. SDJM (M) Bilasipara forwarded 

ejahar to Bagribari PS. (then under Dhubri District and Bilasipara Sub 

Division) on receiving the complaint from prosecutrix for investigation and to 

submit FF of the case. 

24. PW-4 is the victim of the case. She stated in respect of the incident village 

salisha held but accused did not complied with the village salisha decision. 

PW-2, PW-3 states after disclosure of the incident, village salisha was held 

but accused persons did not accept the salisha decision. PW-3 in cross stated 

8 years back they went to lodged the case at Bagribari PS but police did not 

took action. Her evidence was recorded on 10-04-13. Incident was took place 

on and before 10-02-06. PW-2 in cross stated village salisha was held after 

10-02-06 to discuss the incident but accused person did not agree with the 

salisha. PW-7 stated village salisha was held but accused persons not 

present. Thus, holding of village salisha to discuss the incident was took 

place after the incident when victim disclosed the incident of rape. It is 

further coming out from the evidence on record that no fruitful solution was 

comes out resulting victim knocking the door of court for redress. 

25. This is a case of sexual assault. One lady become pregnant due to sexual 

intercourse. That village meeting was held is corroborated by PW-2, PW-3 

and PW-7. Evidence of hostile witness if found corroborated by other PWs 

can be safely relied upon and whole of the evidence of hostile witness not to 

be thrown away. When PW-4 pregnant, natural tendency of the victim is to 

intimate the person who impregnated her and her parents natural tendency 

would be to give their daughter in marriage with the boy who had 

impregnated her to resolve the issue and in this case village salisha was held 

when pregnancy of PW-4 was disclosed and when village salisha failed, PW-4 

prosecutrix filed the case. Hon’ble Apex Court in a catena of judgment made 

observation that delay in filing FIR in rape case is not of much significance as 

victim has to muster courage to come out in open and expose herself in a 
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conservative social milieu. Hon’ble Apex court in State of Punjab vs Gurmeet 

Singh & Ors, (1996) 2 SCC, 384 observed “The courts cannot over-look the 

fact that in sexual offences delay in the lodging of the FIR can be due to 

variety of reasons particularly the reluctance of the prosecutrix or her family 

members to go to the police and complain about the incident which concerns 

the reputation of the prosecutrix and the honour of her family. It is only after 

giving it a cool thought that a complaint of sexual offence is generally 

lodged”. In Tulshidas vs State of Goa, AIR 2004 SC 978 It is held that 

Prosecution case cannot be discarded solely on the ground of delay. There is 

no straight jacket formula can be adopted for delay in sexual offence due to 

various reason and most prominent reason is the mental condition of the 

girl/woman who is a victim of sexual harassment/assault/rape. Here accused 

committed sexual intercourse with the prosecutrix with promise to marry and 

impregnated her and when she told her pregnancy to the accused he had 

hide out and when salisha was held same was not followed by accused so 

prosecutrix formally lodged the case. In the case in hand prosecution 

reasonably explained the cause of delay in filing the ejahar and I hold that 

delay in filing the ejahar in the present case in view of the facts and 

circumstances of the case is not fatal for the prosecution. 

26. In Ext-1 PW-4 prosecutrix stated accused Nur Amin with promise to marry 

her have sexual intercourse with her on several occasions. It is alleged that 

there developed intimacy and love affair for about 1 years and accused had 

sexual intercourse with promise to marry her resulting she became pregnant 

and she told accused Nur Amin about her pregnancy but accused Nur Amin 

did not married her, absconded after calling her at his home and she was 

manhandled by his parents. She made statement in ejahar that village salisha 

was held with no result. Therefore she lodged ejahar.  

27. Before court on oath PW-4, prosecutrix deposed accused Nur Amin have 

sexual intercourse with her with promise to marry her and he impregnated 

her and one day accused Nur Amin called her at his house telling her that he 

will marry her and when she reached there she was beaten up by accused's 

parent and accused did not agree with the village salisha. Prosecutrix made 

statement u/s 164 Cr.P.C that accused Nur Amin took her to his house telling 

her that he will marry her. Accused Nur Amin have committed sexual 

intercourse with her and she is five month pregnant and she want to marry 

Nur Amin.  
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28. I have perused statement of prosecutrix recorded u/s 161 Cr.P.C by the IO 

during investigation only to find out whether she made consistent statement 

or not. On perusal of her statement made u/s 161 Cr.P.C, I find prosecutrix 

before police stated accused Nur Amin with promise to marry her have sexual 

intercourse with her and she became pregnant and after impregnating her he 

is hiding and on 10-02-06 when she visit accused house, his parent Sabder 

and Nurjahan beaten her and driven out her from his house. 

29. Thus, cumulative reading of all the three statement of prosecutrix it is clear 

that she stated only one thing that accused Nur Amin with promise to marry 

her have sexual intercourse with her and when she became pregnant she 

told him about her pregnancy but accused did not marry her and hiding. 

Thus shown she made consistent statement in all the stage. That prosecutrix 

did not disclosed the fact of sexual intercourse and pregnancy to her parents 

and other as argued by ld. Defence counsel does not make her statement in-

consistent. Here accused Nur Amin promising to marry victim have sexual 

intercourse with her and she believed accused’s promise without giving due 

thought and this is more often applied by boys to girl taking her innocence. 

Therefore, ld. defence counsel argument that prosecutrix statement is 

inconsistent in different stages is devoid of merit. 

30. Section 90 IPC says what is not amounted to consent and same is 

reproduced herein below:- 

 Section 90 IPC says– Consent known to be given under fear or 

misconception:- A Consent is not such a consent as is intended by any 

section of this code, if the consent is given by a person under fear of injury, 

or under a misconception of fact, and if the person doing the act knows, or 

has reason to believe that the consent was given in consequence of such fear 

or misconception. Reading of Section 90 IPC pointed Indian Penal Code 

does not define meaning of consent or what is consent in positive terms but 

it says what is not regarded as consent and Section 90 IPC explained what is 

not termed as consent. Consent given under threat, fear of injury and under 

misconception of fact is not amounted to consent. Thus, in order to establish 

the fact that consent was obtained under misconception of fact, prosecution 

has to satisfy two ingredients firstly it must be shown that the consent was 

given under a misconception of fact. Secondly, it must be proved that the 

person who obtained the consent know, or had reason to believe that the 

consent was given in consequence of such misconception.  
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Dictionary meaning of Consent:- ‘Voluntary acquiescence to the 

proposal of another, the act or result of reaching an accord’. Cambridge 

dictionary meaning of consent is-permission or agreement (Noun); to agree 

to do something, or to allow someone to do something (Verb). Consenting’ 

adult (noun) a person who is considered old enough, and therefore, 

responsible enough, to decide if they want sex and who they want to have 

sex with. Meaning of consequences is defined in Cambridge dictionary- a 

result of a particular action or situation, often one which is bad or not 

convenient. Consent is an act of reason and deliberation. A person who 

possesses and exercises sufficient mental capacity to make an intelligent 

decision demonstrates consent by performing an act recommended by 

another. It is the set of two minds over same set of thing. Sec 14. of the 

Contract Act said what free consent is. Consent is free consent when it 

is not caused by (a) coercion; (b) undue influence; (c) fraud; (d) 

misrepresentation and (e) mistake. A consent obtained by misrepresentation 

of fact while playing fraud is not consent 

Meaning of fraud, misrepresentation of fact. In Webster’s Third New 

International Dictionary fraud in equity has been defined as an act or 

omission to act or concealment by which one person obtains an advantage 

against conscience over another or which equity or public policy forbids as 

being prejudicial to another.  In black’s Legal Dictionary, fraud is defined as 

an intentional perversion of truth for the purpose of inducing another in 

reliance upon it to part with some valuable thing belonging to him or 

surrender a legal right, a false representation of a matter of fact whether by 

words or by conduct, by false or misleading allegations, or by concealment of 

that which should have been disclosed, which deceives and intended to 

deceive another so that he shall act upon it to his legal injury.  In Concise 

Oxford Dictionary, it has been defined as criminal deception, use of false 

representation to gain unjust advantage: dishonest artifice or trick. Meaning 

of Misrepresentation- something which misrepresents an idea, situation or 

opinion or when something is misrepresented. Misrepresent:-to describe 

falsely an idea, opinion or situation or the opinion of someone, often in order 

to get an advantage. Fraud: someone or something that deceives people by 

saying that they are someone or something that they are not.    

31. To find out the consent of the victim all aspect is to be seen whether she was 

matured enough to give consent; her intelligence, whether she fully 
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understood the consequences of the act, from which family background 

victim belonged, her educational background etc. All these fact are important 

and crucial to determine the consent of the victim is free consent or not. 

Victim hails from very poor family. Her evidence shows accused mother 

called her to do domestic works at their house. She is an illiterate girl.  

32. In the case in hand accused with promise to marriage have sexual 

intercourse with the prosecutrix. Therefore, when accused have sexual 

intercourse with prosecutrix she did not tell anybody and when she became 

pregnant she first told accused Nur Amin, who impregnated her to get 

married at an early and this is quite natural phenomena for girl and it is the 

girl’s psychology. Most often it is seen that young boys and men lured girl 

and have sexual intercourse to fulfill their lust with promise to marry the girl 

and thereby obtained the girl’s consent and girl with the hope that she will 

get married with the boy/man who have sexual intercourse with her 

performed in the sexual act and after the sexual act, girl is left to suffer and 

when consent of sexual act obtained by a men/boy with promise of marriage, 

and when promise of marriage is false promise and mainly for the purpose of 

sexual intercourse with the girl said consent cannot be termed as voluntarily 

or free consent of the girl given with intelligence and with due diligence  and  

care. It is the consent obtained by deceitful means with hoax promise to 

marry and girl performs the sexual act on the promise of marriage so it 

cannot be termed as voluntarily consent. Thus, the consent which was 

obtained by the accused Nur Amin is on the misrepresentation of fact and 

playing fraud and a consent is no consent if it obtained by fraud, coercion, 

misrepresentation of fact. Therefore, I do not find any merits in the 

submission of ld. Defence counsel that prosecutrix is the consenting party to 

the sexual act. 

33. Prosecutrix evidence pointed accused had sexual intercourse with prosecutrix 

on several occasions with promise to marry. Prosecutrix became pregnant 

and she told the fact of pregnancy to accused Nur Amin but he did not marry 

her. The continuance of sexual intercourse with promise to marry prosecutrix 

without marrying  her and not marrying her when he came to know that he 

impregnated her shown that when he first indulge in the sexual act with 

prosecutrix his intention was not to marry her and only to fulfill his lust he 

continued to tell her that he will marry her and have sexual intercourse with 

her and his intention was deceitful and therefore consent obtained by 

deceitful means is no consent and when sexual intercourse is established 
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between prosecutrix and accused Nur Amin and when consent is obtained by 

deceitful means it is amounted to rape. 

34. In State of Maharashtra Vs Chadraprakash Kewal Chand Jain 1990 AIR 658, 

1990 SCR(1) 115 Hon’ble Apex Court held that “A prosecutrix of a sex-

offence cannot be put on par with an accomplice. She is in fact a victim of 

the crime. The Evidence Act nowhere says that her evidence cannot be 

accepted unless it is corroborated in material particulars. She is undoubtedly 

a competent witness under Section 118 and her evidence must receive the 

same weight as is attached to an injured in cases of physical violence. The 

same degree of care and caution must attach in the evaluation of her 

evidence as in the case of an injured prosecutrix or witness and no more. 

What is necessary is that the Court must be alive to and conscious of the fact 

that it is dealing with the evidence of a person who is interested in the 

outcome of the charge levelled by her. If the Court keeps this in mind and 

feels satisfied that it can act on the evidence of the prosecutrix, there is no 

rule of law or practice incorporated in the Evidence Act similar to illustration 

(b) to Section 114 which requires it to look for corroboration. Hon’ble Apex 

Court further held that “To insist on corroboration except in the rarest of rare 

cases is to equate a woman who is a victim of the lust of another with an 

accomplice to a crime and thereby insult womanhood. It would be adding 

insult to injury to tell a woman that her story of woe will not be believed 

unless it is corroborated in material particulars as in the case of an 

accomplice to a crime……. “The standard of proof to be expected by the 

Court in such cases must take into account the fact that such crimes are 

generally commit-ted on the sly and very rarely direct evidence of a person 

other than the prosecutrix is available. Courts must also realise that ordinarily 

a woman, more so a young girl, will not stake her reputation by levelling a 

false charge concerning her chastity”. 

35. In Bipul Medhi vs State of Assam  2008 CLJ 1099, (2007) 2 GLR 200 Hon’ble 

High court held that “when sexual intercourse by the accused with the 

prosecutrix is proved to have taken place and the prosecutrix, in such a case, 

claims, in her evidence before the court, that she had not consented to the 

sexual act, the court shall draw a presumption that she had not consented to 

the sexual act and the burden would, then, shift to the accused to prove that 

his sexual act with the prosecutrix was with her consent. The burden on the 

accused to discharge such presumption would, however, not be as heavy as 

on the prosecution if the prosecution, in a given case, is required to prove 
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that the consent did not exist”. Hon’ble High Court further held that “if a 

woman, believing in the promise of marriage made by a man, consents to 

the promisor having sexual intercourse with her, the promisor would be liable 

for the offence of rape if the court finds, on examination of the materials on 

record, that the promise of marriage made by the promisor was really a hoax 

to obtain consent of the woman, for, such a consent given by the woman 

would not, in the light of the provisions of Section 90, IPC, amount to 

consent in law and the sexual intercourse by such a promisor with a woman, 

so induced, would constitute offence of rape. What is imperative to bear in 

mind, in such cases, is that killing of a man is ordinarily, conceived as murder 

by a common man; but in law, every killing does not amount to murder. 

Similarly, the word 'consent', as is understood in common parlance, may not 

be, for the purpose of the Indian Penal Code at all.  

36. In this case, submission of ld. Defence counsel is that whatever sexual 

intercourse was taken place in between accused Nur Amin and prosecutrix, it 

is consensual sex and she is an accomplice. 

37. In my foregoing discussion I come to my considerate judicious finding that 

accused with deceitful means of promising to marry prosecutrix have sexual 

intercourse with her and therefore same is not consent within the meaning of 

section 90 IPC. As accused has no intention to marry prosecutrix from the 

very beginning and he continued the relationship for his lust and abandoned 

her coming to know she is pregnant and made victim wait for getting married 

with him. When sexual intercourse has been established and sexual 

intercourse was took place with hoax promise of marriage it is amounted to 

rape. Prosecutrix is the victim of crime, someone's lust and terming her as 

accomplice is nothing but adding insult to injury. 

38. In Siddeswar Ganguly vs State of W.B AIR 1958 SC 143 Hon'ble Apex Court 

held that “ the girl who is a victim of an outrageous act is, generally 

speaking, not an accomplice , though the rule of prudence requires that her 

evidence should be corroborated , the nature  and extend of which will vary 

with the circumstances of each case.  

39. Again in Shiek Zakira Vs State of Bihar 1983 SC 911 it was held by Hon'ble 

Apex Court “ Even though the victim of rape cannot be treated as an 

accomplice on account of long line of decision rendered in our country over a 

number of years, the evidence of the victim in a rape case is treated at 

almost like the evidence of an accomplice requiring corroboration.” 
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40. Again The Hon’ble Supreme Court in State of Himachal Pradesh vs Sanjay 

Kumar @ Sunny (2017) 2 SCC 51 held that “ By now it is well settled that the 

testimony of a victim in cases of sexual offences is vital and unless there are 

compelling reasons which necessitate looking for corroboration of a 

statement, the courts should find no difficulty to act on the testimony of the 

victim of a sexual assault alone to convict the accused. No doubt, her 

testimony has to inspire confidence. Seeking corroboration to a statement 

before relying upon the same as a rule, in such cases, would literally amount 

to adding insult to injury. The deposition of the prosecutrix- has, thus, to be 

taken as a whole. Needless to reiterate that the victim of rape is not an 

accomplice and her evidence can be acted upon without corroboration. She 

stands at a higher pedestal than an injured witness does. If the court finds it 

is difficult to accept her version, it may seek corroboration from some 

evidence which lends assurance to her version. To insist on corroboration, 

except in the rarest of rare cases, is to equate one who is a victim of the lust 

of another with an accomplice to a crime and thereby insult womanhood. It 

would be adding insult to injury to tell as woman that her claim of rape will 

not be believed unless it is corroborated in material particulars, as in the case 

of an accomplice to a crime. Why should the evidence of the girl or the 

woman who complains of rape or sexual molestation be viewed with the aid 

of spectacles fitted with lenses tinged with doubt, disbelief or suspicion? The 

plea about lack of corroboration has no substance (see Bhupinder Sharma V. 

State of H.P.5). Notwithstanding this legal position, in the instant case, we 

even find enough corroborative material as well, which is discussed 

hereinabove.” 

41. Prosecutrix is a rustic, illiterate village girl and accused making hoax call of 

marrying her have sexual intercourse with her and he left her coming to 

know her pregnancy. Medical report corroborated that at the time of medical 

examination prosecutrix was 16 weeks 2 days pregnant. Incident of rape was 

took place 6 month before recording of prosecutrix statement u/s 164 Cr.P.C 

on 17-4-06 and she was medically examined by doctor on 1-4-06. Defence 

argument pointed commission of sexual intercourse by accused. It is further 

revealed from the evidence on record that accused making hoax promise of 

marriage committed sexual intercourse with prosecutrix and that amounted 

to no consent u/s 90 IPC. If medical report of the victim is considered, she 

was below 18 years. That also shown there was no consent. In either way 

there was no voluntarily free intelligent consent of prosecutrix established. I 
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find her piece of evidence remain intact on material point and defence could 

not distract her from her statement. Defence could not bring a single reason 

why victim will falsely implicate accused Nur Amin and why should she took 

such a dangerous plea when chastity is the most valuable assets of woman 

and there being no animosity, no hatred among the two family false 

implication of accused does not at all comes to play. When victim’s evidence 

is unassailable consistent with her earlier statement there is no reason to 

disbelief her piece of evidence simply on the fact that she had sexual 

intercourse with accused. Evidence on record clearly pointed that sexual act 

was performed by accused telling her that he will marry her which is hoax 

promise made by the accused only to have sexual intercourse with the victim. 

I find evidence of prosecutrix carries weight and is cogent and convincing 

and is believable beyond all reasonable doubt.  

42. In view of the above settled position of law and upon scrutiny of the 

evidence on record I find that evidence of the prosecutrix which is 

corroborated by the other PWs on material point and delay being not fatal 

under the facts and circumstances of the case same can be safely relied 

upon. Upon scrutiny of the entire evidence on record I find that evidence on 

record only goes to show the guilty of the accused Nur Amin that accused 

Nur Amin committed rape on prosecutrix and prosecution fairly able to bring 

home charge of section 376 I.P.C against accused Nur Amin beyond all 

reasonable doubt  

Result 

43. Accused Sabder and Nur Jahan Bibi not found guilty u/s 323/324/34 IPC and 

they are acquitted and set at liberty.  

44. Accused Nur Amin found guilty u/s 376 IPC and he is convicted u/s 376 IPC. 

Convicted accused bail stands cancelled. 

45. Considering the nature of the offence committed by the convicted accused 

Nur Amin it is not fall under the provision of section 360 Cr.P.C and Probation 

of Offender Act and therefore, benefit under the said benevolent provision of 

law not extended in favour of the convicted accused Nur Amin. Accordingly I 

have heard accused on the point of sentence. 

HEARING OF THE ACCUSED ON THE POINT OF SENTENCE 

46. Convicted accused person Nur Amin is heard on the point of sentence and his 

plea of sentence is reduced into writing in a separate sheet and keep with 

case record. I heard Ld. defence counsel as well Ld. Addl. PP for the state on 
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the point of sentence. Accused pleaded mercy and prays for considering 

leniently. Ld. Addl. P.P submits that considering the nature of the offence 

court may imposed the punishment according to law.   

47. Ld. defence counsel submitted that the considering the facts that accused is 

a sole earning member of the family having his wife children and aged 

parents he be considered leniently.   

48. Accused pleaded mercy he submits that he has no other sibling and having 

aged parents, wife and children and he is only earning member of the family 

and he earns his livelihood by daily labour. This is a case of crime against 

woman and prosecutrix is the victim of rape case. Rape is the most morally 

and physically reprehensible crime in a society, as it is an assault on the 

body, mind and privacy of the victim. While a murderer destroys the physical 

frame of the victim, a rapist degrades and defiles the soul of a helpless 

female. Crime against woman and child increasing day by day and life of 

woman and children becomes risky and miserable and therefore I am of the 

opinion that accused does not deserve any leniency and convicted accused 

being offender of rape case deserved exemplary punishment so as to send 

message to the society that if like-minded offender commit any offence on 

women and children they will also be dealt with same degree of punishment.  

49. Accordingly convicted accused is sentenced to undergo rigorous 

imprisonment of 10 years and fine of ₹ 15,000/- i/d 10 months RI u/s 376 

I.P.C.   

ORDER 

50. Accused Sabder and Nur Jahan Bibi not found guilty u/s 323/354/34 IPC and 

are acquitted and set at liberty. Their bail bond shall remain in force for next 

six month u/s 437 A Cr.P.C. 

51.  Accused Nur Amin is found guilty u/s 376 I.P.C and he is convicted u/s 376 

IPC. Convicted accused Nur Amin is sentenced to undergo rigorous 

imprisonment of 10 years and fine of ₹15,000/- i/d 10 months RI u/s 376 

I.P.C. The period of detention already undergone by the convicted accused 

shall be set off against the period of imprisonment u/s 428 Cr.P.C. 

52. The convicted accused is told that he has right to appeal against the 

judgment and order of this court before Hon’ble High court through the jail 

authority or independently of his own. Convicted accused is further informed 

that he is entitled free legal aid to prefer appeal before the Hon’ble High 

court. Let furnish free copy of Judgment to convicted accused. 
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53. Prosecutrix of the case is victim of rape and evidence on record shown her 

poverty and she belonged to vulnerable class of society and need 

rehabilitation for her identity. It is the duty of the state to protect life and 

property of the citizen. Prosecutrix hails from weaker and most venerable 

section of the society and state failed to protect her dignity and chastity and 

therefore state is liable to compensate her for loss of her dignity and honor 

and therefore I hold that prosecutrix who is victim of rape entitled 

compensation under the Victim Compensation Scheme u/s 357A Cr.P.C. 

Learned secretary DLSA, Dhubri will determine the quantum of the 

compensation payable to prosecutrix PW-4.  

54. Send copy of judgment and order along with a copy of charge sheet to the  

DLSA Dhubri for doing needful. 

55. Send copy of judgment to learned District Magistrate Dhubri u/s 365 Cr.P.C. 

56. Send back the GR case record to the learned committal Court with a copy of 

the judgment. 

57. Given under hand and seal of this Court on this 19th day of May 2018 at 

Bilasipara.  

 

 

 

 

 

      (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 



22 | P a g e  

 

 

APPENDIX 

 

PROSECUTION WITNESS:- 

 PW-1 Hazera Bibi,  

 PW-2 Azad Ali,  

 PW-3 Jamuna Bibi,  

 PW-4 Prosecutrix/victim,  

 PW-5 Farid Ali @ Sk,  

 PW-6 Dr. S.M. Emdadullah,  

 PW-7 Rabial Hussain,  

 PW-8 Inspector Ashok Kumar Dutta.  

 

 

PROSECUTION EXHIBIT:- 

 Ext-1 Complaint petition ,  

 Ext-2 Statement of victim recorded u/s 164 Cr.P.C,  

 Ext-3 Medical Report,  

 Ext-4 X ray report,  

 Ext- 5 Radiological report,  

 Ext-6 Sketch Map,  

 Ext-7 Charge sheet 

 

  

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


